
 

 
 

 
 

(Exceptions to) Copyright and the “Knowledge Economy” 

There has been a lot of pondering recently over the direction of copyright law and its position in the ever 
evolving "Knowledge Economy". In this article, I will briefly discuss two key consultations being held at present - 

one by the UK-IPO and the other by the European Commission. These are indicative of a wider debate between 
rights holders (or, put another way, content providers), the user community, and intermediaries (I'm thinking 

here of libraries, ISPs, websites, publishers, broadcasters, and any other third party which brings the content 
owned by the rights holders to the user community) about the purpose and direction of copyright in this time of 

technological change, user generated content, and resultant shifting attitudes. Both initiatives focus on 

exceptions to copyright but the UK's Consultation is broader in scope.  

Introduction 

The European Commission has turned its attention to the role of copyright in fostering dissemination of 
knowledge by adopting a Green Paper on "Copyright in the Knowledge Economy". This focuses on the 

exceptions to copyright in the 2001 Copyright Directive which facilitate the sharing of research, science and 

education. The European Commission is keen to initiate and organise the debate by inviting responses from a 
variety of interested sectors within the EU (specifically the internal market, cultural, information society, 

competition and consumer interests groups).  

Meanwhile, the UK-IPO has been pushing forward with its Consultation on Proposed Changes to Copyright 

Exceptions following suggestions made in the Gowers Review. This is broader than the European Commission's 
Green Paper in that it examines all proposed copyright exceptions recommended by Andrew Gowers (not merely 

those related to research, science and education). As the Gowers Review was published in December 2006 and 

Andrew Gowers recommended that the exceptions to copyright be amended by 2008, it may seem as though 
the UK-IPO is taking its time in implementing change. However, with the focus on copyright both at a UK and 

European level, and with the new technologies which necessitated the review of the copyright system ever 
evolving, thorough consultation and consideration of the issues is necessary and this takes time.   

Green Paper 

Here is a quick recap as to the background - the European copyright landscape - as explained in the Introduction 
to the Green Paper.  

"Existing copyright laws have traditionally attempted to strike a balance between ensuring a reward for past 
creation and investment and the future dissemination of knowledge products by introducing a list of exceptions 

and limitations to allow for certain, specific activities that pertain to scientific research, the activities of libraries 

and to disabled people."  

There is an exhaustive list of exceptions to copyright in the 2001 Copyright Directive. Member States have been 

allowed the flexibility to introduce whichever of these exceptions they choose and they may be narrower in 
national legislation than those listed in the Copyright Directive (although they may not be wider). There is a 

mandatory exception that all Member States have been obliged to introduce, which is the exception allowing 
transient copying and this may not be narrower when implemented on a national level. The exceptions allowing 

copying for educational and scientific purposes, for the benefit of public institutions such as libraries and 

archives, for purposes of news reporting, for quotations, for use by people with disabilities, for public security 
uses and for uses in administrative and judicial proceedings are all optional. 

The Green Paper focuses on the exceptions which are most relevant for the dissemination of knowledge, which I 
will address in turn below, picking out the key topics for debate.  
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• Exception for libraries and archives 

This exception raises two issues: (i) the reproduction of digital copies of materials held in the libraries' 

collections (digitisation, or preservation); and (ii) the electronic delivery of these copies to users (the 
making available of digitised works). As there is no blanket exception under the Directive for these acts 

and as Member States introducing this exception have applied various restrictive rules, the Commission 

asks, amongst other things, "Should the scope of this exception be clarified with respect to: 

1. Format shifting 

2. Number of copies allowed to be made under the exception 

3. Scanning of entire collections held by libraries" 

The European Commission also points out that digitisation projects by libraries, etc, are often held up by 
the existence of orphan works (these are works which are still in copyright but whose owners cannot be 

identified or located). The 2006 Commission Recommendation encourages Member States to create 

mechanisms to facilitate the use of orphan works and to promote the availability of lists of known orphan 
works. The Commission asks how this issue should be addressed (further legislation? amending existing 

legislation?) and "How should the cross-border aspects of the orphan works issue be tackled to ensure 
EU-wide recognition of the solutions adopted in different Member States?"      

• Exception for benefit of people with a disability   

Although all Member States have implemented this exception, some have restricted it to certain 

categories of disabled persons (e.g. visually impaired only) and others have required payment to 
compensate rights holders. The Commission asks, amongst other things, whether such payment should 

be made by the disabled persons through licensing schemes; whether it should clarify that the exception 
applies to disabilities other than visual and hearing difficulties; and "Should there be mandatory 

provisions that works are made available to people with a disability in a particular format?" 

• Exception for dissemination of works for teaching and research purposes 

There are many differences between Member States' implementation of this exception, which leads to 

problems when, for example, students enrol for distance learning courses in other countries, or when 

students with disabilities prefer to use online networks to access virtual learning environments. There are 
many potential benefits to be harnessed by establishments being able to exploit the new technologies to 

offer distance learning "without the constraints of time or geography." 

The Commission quotes freely from the Gowers Review in discussing this exception and asks whether 

licensing schemes should be introduced to encourage and increase access for works under this 

exception. The Commission further asks: 

1. Should this exception be clarified so as to accommodate modern forms of distance learning? 

2. Should this exception be clarified so as to cover not only materials used in educational 
establishments but also remotely (off-campus) for study? 

3. Should there be mandatory minimum rules as to the length of the permitted excerpts? 

4. Should there be a mandatory minimum requirement that the exception covers both teaching and 
research? 
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• Exception for user-created content 

In an OECD Study, user-created content is defined as "(i) content made publicly available over the 

Internet, (ii) which reflects a certain amount of creative effort, and (iii) which is created outside of 
professional routines and practices." The Commission is keen to point out the significant difference 

between this and "existing content that is simply uploaded by users and is typically protected by 

copyright."  

The Copyright Directive does not contain an exception allowing the use of existing content for creating 

new or derivative works. This could be seen as an obstacle to innovation, particularly in light of the 
recent proliferation of user created content online and websites which exist to facilitate such content.  

The Gowers Review recommended an exception or "creative, transformative or derivative works" but 
acknowledges that "this would be contrary to the Directive and accordingly calls for its amendment." This 

is an issue on which the Commission is encouraging responses and debate. The specific questions being 

asked are:  

1. "Should there be more precise rules regarding what acts end users can or cannot do when 

making use of materials protected by copyright? 

2. Should an exception for user-created content be introduced into the Directive?" 

As you can see from the above, the question of copyright exceptions in relation to facilitating the dissemination 

of research, science and education is raising a host of questions at the EU level.  

In the meantime, the UK is... 

Taking forward the Gowers Review of Intellectual Property 

...by publishing a Brief Summary of Responses to its Consultation on Proposed Changes to Copyright Exceptions 

following suggestions made in the Gowers Review. This interim document is "intended to give a broad flavour of 

the responses" and a further report will be published at the end of the consultation. 

The Consultation considered the potential introduction of two entirely new exceptions to copyright into UK 

legislation: 

� Exception for format shifting  

� Exception for parody, caricature and pastiche 

It also proposed potential changes to the exceptions covering education, libraries and archives, and research and 

private study. As you have probably noticed, these are the exceptions which are most relevant for the 

dissemination of knowledge, as addressed by the Green Paper and discussed above. 

Here follows a summary of the key points to note from this document in relation to each proposed amendment to 

the copyright exceptions in UK law.  

• Amendment to educational exceptions to include distance learning 

The majority of the 114 respondents on this point were in favour of this amendment. There was general 

agreement that networks facilitating distance learning should be equipped with the appropriate security 

measures and that “the legal language used to define such networks should avoid using terms which 
were likely to become obsolete in future.” 
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• Introduction of format shifting exception 

The majority of the 105 respondents on this point were in favour of introducing this new exception. 

Unsurprisingly, the rights holders and the user community held different views on the detail.  

Rights holders: 

� This exception should be limited to music only 

� This exception should not override existing DRM or content protection mechanisms 

� This exception should be accompanied by a levy or fair compensation scheme 

� The number of format shifted copies permitted under the exception should be limited 

User Community: 

� This exception should apply to all types of digital content 

� This exception should not be accompanied by a levy or fair compensation scheme 

� The number of format shifted copies permitted under the exception should be unlimited (in 

order to account for new technologies) 

• Amendment to research and private study exception 

The majority of the 121 respondents on this point were in favour of amending this exception and 

considered that all types of work and areas of study should be covered. This is despite the fact that 
rights holders were not in favour of extending this exception as: (i) they were concerned that the 

inclusion of private study would make the system vulnerable to abuse; (ii) they were keen that there 

should be no DRM workaround; and (iii) they were keen to link this exception to an educational course 
or establishment.  

• Amendment to library and archives exception for preservation purposes 

The majority of the 194 respondents on this point were in favour of amending this exception and agreed 
that it should cover all works. The main point of contention concerned the definition of what constitutes 

a ‘museum’ or ‘gallery’. Rights holders were concerned that some form of monitoring or accreditation 
scheme should be put in place to avoid misuse. There were also conflicting views over the number of 

copies that should be allowed, with the user community favouring an unlimited approach and the rights 

holders preferring to set a limited number for preservation only.  

• Introduction of parody, caricature and pastiche exception 

There was no real consensus as, of the 64 respondents on this point, the number of responses in favour 

of introducing a new exception was roughly equal to the number of those who objected.  

Those in favour of introducing the exception included libraries, museums, private individuals, 

educational establishments and consumer organisations. They cited various reasons to support their 

standpoint, such as freedom of speech and protecting the valuable cultural asset that parody, caricature 
and pastiche represent.  

Those against the introduction of such an exception included creators and rights holders and the groups 
which represent them. The reasons they gave included the vibrancy of the current parody scene in the 
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UK under the existing system, the lack of evidence supporting change, and the potential financial and 

reputational damage to rights holders.  

As you can see from the above discussion, the debate regarding exceptions to copyright is being held at both an 

EU and UK level. A large part of the debate focuses on the ‘educational exceptions’ for the benefit of the 

“knowledge economy”, as the European Commission puts it. It is certain that change is afoot, but the real 
interest will lie in the detail of the legislation introduced following these consultations.    

 

YJJ 

3 September 2008  

 

 

   

 


